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PETITION FOR REHEARING ON BEHALF OF
THE UNITED STATES OF AMERICA

The appellee, the United States of America,

comes now before this Honorable Court and re^-

spectfully petitions the court for a rehearing of this
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cause. In this prayer for rehearing the appellee

is mindful of the rules of this court that its appear-

ance shall be brief and not be in repetition of con-

tentions formerly submitted to the court. The care-

ful consideration given by this court to the original

briefs in this cause is evident from a study of the

opinion rendered on December 18, 1936. The appel-

lee now prays the indulgence of the court to be per-

mited to submit the following additional points and

authorities which might have been of assistance to

the court had they been submitted in appellee's orig-

inal brief in this casei. It is respectfully submitted

that the following principles would bear upon the

issues considered by the court in its former opinion

and that they were not brought to the attention

of the court for its assistance upon its former con-

sideration of this cause.

Point I.

The opinion of this court rendered in this cause

controverts the principle of immunity of a sover-

eign from suit without its consent.

Point II.

The appellants, the States of Oregon and Wash-

ington, are not indispensable parties to this cause

because appellee could not have made them parties

originally and because neither of them has submit-

ted itself to the jurisdiction of the court at any time

throughout this proceeding.
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Point III.

The opinion of this court in this cause is

in conflict with the primary principles of equity.

DISCUSSION OF POINT I.

The opinion of this court rendered in this

cause controverts the principles of immunity

of a sovereign from suit without its consent.

The appellee respectfully submits to the court

that a fundamental principle of law with respect

to immunity of a sovereign may properly be con-

sidered in connection with the learned opinion of

the court in this cause. If we interpret the court's

opinion correctly, we note that an assumption at

its very foundation is that the States of Oregon and

V/ashington had or claimed to have some equities

which each should have been permitted to assert.

In other words, that one of these appellant sovereign

states might establish an equitable interest, right

or title in Sand Island contrary to the conceded title

and possession of the United States of America.

It might be noted here again that the appellee's

original bill seeks equitable relief against specified

wrongdoers in connection with a specified parcel

of land and the accretions thereto, which the appellee

alleges it owns and controls as a riparian owner.

The ownership of the island is conceded. With these

things in mind, it is held that the States of Oregon



and Washington should be permitted to intervene.

The view which we now offer is that such an

interpleader by either of them, if in fact made,

would be in the nature of a bill for affirmative re-

lief. It would be a plea, if completely made, that its

rights or title to the real estate involved be declared

adversely to the asserted interests of the United

States of America. In fact, it would be reasonable

to assume that such an interpleader by either of

these parties—though we are in the dark as to

their claimed equities or proposed prayer—might

seek to restrain the use or occupancy of Sand Island

by the United States of America. We are respect-

fully submitting that the effect is to require the

United States of America to submit to a prayer

for affirmative relief against it.

That the United States can not be sued at law

or in equity without its consent is a fundamental

principle requiring no citations of authority. The

overwhelming weight of authority is that the im-

munity of the sovereign, United States of America,

applies as well to interpleaders and cross-bills as to

original suits or actions.

The possible contention might be that the United

States submitted to the jurisdiction of the court,

even though the original defendants have conceded

that they and the States of Oregon and Washington

are contending about a parcel of land other than that



which is the sole subject of the appellee's bill in

equity. Such a possible contention is also answered

in the following authorities:

The Supreme Court of the United States, in Illin-

ois Central Railroad Company vs. State Public Utili-

ties Commissioner of Illinois, et al, 245 U. S., at p.

504, wherein it was attempted to introduce a cross-

bill in equity against the United States and its au-

thorized agents, saw fit to say:

"It therefore is certain that the cross-bills

could not be entertained in the Northern Dis-

trict of Illinois unless in this regard there be,

as is asserted, a valid distinction between the

cross-bill and an original bill. No doubt there

are situations in which a cross-bill against an

ordinary suitor may be considered and dealt

with in virtue of the jurisdiction over the prin-

cipal suit, even though as an original bill it could

not be entertained; but it is otherwise where the

cross-bill is against the United States, for no

suit against it can be brought without its con-

sent given by law. Its immunity recognizes no

distinction between cross-bills and original bills

or between ancillary suits and original suits,

but extends to suits of every class."

Further, the Supreme Court of the United States

in Hill, et al vs. United States, 50 U. S. at p. 389,

may be quoted as follows:

"We allude to the case of United States vs.

McLeamore, in 4 Howard 286, where it is broad-

ly laid down as the law that a circuit court can
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not entertain a bill on the equity side of the

court praying that the United States may be

perpetually enjoined from proceeding upon a

judgment obtained by them, as the Government
is not liable to be sued except by its own con-

sent given by law."

The strictness with which the letter of these

principles has been invoked by the courts is evident

in Schillinger vs. United States, 155 U. S. 163, at p.

166:

"Beyond the letter of such consent (consent

to be sued) the courts may not go, no matter

how beneficial they may deem, or in fact might

be, their possession of larger jurisdiction over

the liabilities of the Government."

DISCUSSION OF POINT II.

The appellants, the States of Oregon and
Washington, are not indispensable parties to

this cause because appellee could not have made
them parties originally and because neither of

them has submitted itself to the jurisdiction of

the court at any time throughout this proceed-

ing.

The ultimate effect of the original opinion of this

court is to remand this cause to the trial court upon

the principle that it can not finally be determined

in the absence of the State of Oregon and the State

of Washington, but that would seem to be declar-

ing that the United States of America can procure

no relief here in the absence of those sovereign
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states; that is, that those sovereign states must be-

come parties. - ijiats'iiijio (jAj L-ial^J

Here again we are confronted with the principle

of the immunity of the sovereign states from suit,

and must consider further that an examination of

the record in this cause to the present time would

not justify a ruling that either of these sovereign

states has submitted itself to the jurisdiction of this

court. Even though, for the sake of argument, we

might concede that to have been done, each has

strangely left the court and this appellee uninformed

as to what, if any, basis for equitable relief it might

have.

However, we may overlook this for the time

being and resort to the decision of this Honorable

Court in Desert Water, Oil & Irrigation Co. vs. the

State of California, 202 F. at p. 498, to demonstrate

that neither the State of Oregon or the State of

Washington has made any appearance whatever in

this cause which should in equity be recognized or

which could be said to have been a voluntary sub-

mission to the jurisdiction of the court by either.

In the foregoing action, the Attorney General of

the State of California caused appearance to be

entered of record on behalf of the Statei of Cali-

fornia and thereafter so far submitted to the juris-

diction of the court that a demurrer on behalf of

the state was tendered failing to raise the immun-
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ity question, thereafter this Honorable Court sus-

tained the dismissal of that cause for want of juris-

diction on the principle that the Attorney General

of that state could not bind the sovereign state of

California and place it in a position of having sub-

mitted to the jurisdiction of the court.

The United States District Court for the West-

ern District of Washington, Northern Division, has

had occasion to consider a so-called appearance and

waiver of immunity by that state in a suit in federal

court in the case of Title Guaranty & Surety Co.

of Scranton, Pa., vs. Guernsey, et al, 205 U. S. 91.

In this suit in equity the petitioner sought to restrain

the State of Washington and its Treasurer and Audi-

tor from disbursing a certain fund in which it

claimed an equitable interest. The Attorney Gen-

eral for the State of Washington filed answers and

cross-bills for the State of Washington. Thereafter

the State of Washington moved to dismiss its cross-

bill, to withdraw its answer, and to dismiss the

amended and supplemental bills as against it. The

decision of the court holding that it had no juris-

diction over the sovereign state of Washington, in

spite of the various appearances by the Attorney

General of that state, is quoted as follows at p. 93:

"This is a suit against the State. The Legis-

lature of the State alone can give the consent

of the sovereign state to be sued. The Attorney

General can not waive the immunity."

Since, under these authorities, it would seem to
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be established that the sovereign State of Oregon

and the sovereign State of Washington have not

submitted themselves to the jurisdiction of this

court and that they, or either of them, could at any

time withdraw and assert their immunity, surely

they are not indispensable parties. The effect of a

contrary view, as we interpret the present opinion

of this Honorable Court, is to rule that the appellee,

in order to procure relief in this court of equity,

must do something—that is, join sovereign states

—

which it plainly can not do here against the wishes

of those sovereign states.

In reiteration we submit that the record in this

cause does not reveal that either of these sovereign

states has submitted itself to the jurisdiction of the

court. Should a petitioner in equity, like the appel-

lee in this cause, be denied relief by a requirement

that he join parties whom he cannot reach?

DISCUSSION OF POINT III.

The opinion of this court in this cause is in

conflict with the primary principles of equity.

The foregoing principles are brought to the at-

tention of the court, not only for consideration of

each on its merits, but in order that we may urge

the resultant inequities to the appellee from the

original opinion of this court. We are mindful that

the court has considered the procedure for inter-
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pleader and accepted, with criticism, that followed

by the State of Oregon and the State of Washing-

ton. We submit that a further consideration of all

of the primary principles of equity may lead the

court to feel justified in declining to accept the ap-

pearances made by the Attorneys General of these

states. We submit that the acceptance of so vague

interpleadings, unaccompanied by any show of au-

thority from a sovereign state, may, as in this cause,

result in obstruction of the proceedings in a court

of equity. We feel that this is in conflict with the

primary principles of equity that the one seeking

relief must come in in good faith, with a good and

complete cause, that the court may proceed speed-

ily to a final determination of the cause.

With due respect to the recognition given by

this Honorable Court to the interpleadings under

consideration, we desire to offer the view that a

court of equity, bearing in mind its primary prin-

ciples, should establish a more strict rule, especially

with respect to possible interventions like those un-

der consideration. We submit that a court of equity

would be justified in ruling that the various parties

before it or seeking its consideration, who might

be held to be indispensable parties, should in good

faith subject themselves to the jurisdiction of the

court. Such a rule seems fairly within the ready

prerogatives of a court of equity. This, we offer,

may in equity be required before their appearances
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be given such recognition as to result in remander

by the Appellate Court, retrial, its consequent delay,

expense, and dissipation of the time of the trial court.

The further effect of the court's present opinion

is in conflict with general principles because it

affords to the litigants an opportunity to be

dilatory and to obstruct the processes of a court

of equity. Though that practice is not charged here

based upon the record in this suit, an example from

the circumstances may be made. Let us suppose that

the principal parties defendant to this original bill

—that is, the Columbia River Packers Association,

H. J. Barbey, and Baker's Bay Fish Company

—

desired to use and occupy the premises involved in

this suit unrestrained and without rental so long as

its admitted owners and the former landlord of

those defendants could be involved in litigation, and

that those parties were so unscrupulous in their

business affairs that they would seek to dodge and

delay the meritorious conclusion of this suit in

equity. They might involve a person wholly un-

authorized to represent his sovereign state in such

a matter, wholly unauthorized to submit his sover-

eign state to the jurisdiction of the court, to tender

to the court such a vague and uninformative appear-

ance as was tendered in this cause by the States of

Oregon and Washington, respectively. The court

would be bound to recognize that as an appearance
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by the sovereign state and would continue on in that

recognition until the unauthorized individual filed

demurrers, answers, cross-bills, and appeals. Sup-

pose that thereafter the duly constituted authorities

of the sovereign state, including its Legislature,

should discover that the interests of that state were

not best served by involvement in the pending suit

and the state should not submit itself to the juris-

diction of a federal court in equity. The decision of

this court seems to establish that the so-called ap-

pearance in interpleader of the sovereign state could

be withdrawn and it be entirely immune from the

processes of this court. An opportunity for prac-

tices, to say the least inequitable, is afforded.

The appellee, with great respect for the decision

of the court in this cause, prays the further con-

sideration of the cause upon the foregoing additional

principles; namely, that the trial court was not in

error in declining to receive the interpleadings of the

States of Oregon and Washington, because, if re-

ceived, they would plainly be prayers for affirma-

tive relief against the interests of the sovereign

United States of America, and consequently, the

trial court was without jurisdiction; further, be-

cause neither of the sovereign states of Oregon and

Washington did, in fact, interplead and submit to

the jurisdiction of the court and their immunity is

outstanding, out of reach of the courts, and the ap-
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pellee; and again, because the present opinion of the
court is in conflict with the primary principles of
equity.

Respectfully submitted,

CARL C. DONAUGH,
United States Attorney for the

District of Oregon.

J. MASON DILLARD,
Assistant United States Attorney.
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for aopellee, United States of America, and that

in my judgment the foregoing petition for a rehear-

ing is well founded in point of law as well as in

fact and that said petition for a rehearing is

not interposed for delay.

J. Mason Dillard
Assistant United States Attorney


